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The draft is dedicated to the study of the role of private autonomy in the contractual field; Roman law did
not yet know a general category of contract, which has been developed over the last two or three
centuries within the school of natural law; in later times in the German area an even more general and
abstract figure has been established, namely the legal shop, which has been adopted by the German civil
code, but not also by the Italian code of 1942; nevertheless, the figure of the legal shop has also taken
root in Italy at the level of doctrine and jurisprudence.
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LEGAL NEGOTIATION AND CONTRACT

In accordance with the well-known concept developed by 19th century German pandectists, the
contract would be' no more than a particular type of legal transaction. Specifically, this would be a
bilateral legal transaction, consisting of two reciprocal declarations, the proposal and the acceptance,
mutually binding in relation to each other.

The general theory of the legal transaction, and in particular the attempt to integrate the different
cases, such as the contract, the marriage, the will, and so on, in order to achieve more and more vast and
all-encompassing concepts, is part of a dogmatic approach of law that was typical of nineteenth century
German pandectists. In the same way that a general theory of the contract was developed from the
different usual contractual figures, the advocates of the legal transaction hoped that it would be possible
to add the various traditional negotiating figures, such as the contract, the marriage, the will, etc., as
closely as possible. Under this perspective, any act, unilateral or plurilateral, involving the will of the
party, aimed at producing a certain legal effect, constitutes a legal transaction”.

This method was also adopted in Italy, especially in the first half of the twentieth century, when
Italian doctrine appeared particularly receptive to the German legal world®; although the Italian Civil
Code of 1942 was drawn up when the influence of German dogmatics had reached its peak in Italy, it did
not include such a general type. The Civil Code of 1942, unlike the German Civil Code, provided neither
a general part nor a general theory of the will manifestation and the legal negotiation.

The fourth book dedicated to bonds and contracts focuses on the type of the contract. Under these
conditions, however, the rules of the contract also constitute a fundamental point of reference for
unilateral acts. Unless otherwise provided for by law, the rules governing contracts shall be observed,
insofar as they are compatible, in the case of acts between living persons having a patrimonial nature (art.
1324 c.c.).

Although the Italian legislator did not transpose the general concept of the legal negotiation, it played
for many years a central role in the dogmatic structures elaborated by the doctrine’. In more recent times,
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however, the importance of the concept has diminished. In fact, in doctrine there is a growing conviction
about the futility of creating all-inclusive concepts or categories, when the concrete discipline of the
various institutes does not allow such extensive generalizations. For example, it would be completely
pointless to develop a general theory of defects of consent, including contract, marriage, and will, since
the concrete discipline of defects of consent is different depending on whether it is contract, marriage, or
will.

PRIVATE AUTONOMY

One of the cornerstones of the contemporary notion of contract within the framework of the western
legal tradition is private autonomy®. Autonomy means that the individual is free to negotiate and not to
negotiate, to freely determine the nature of the contract, as well as to conclude any type of agreement,
even if it is not expressly contemplated by the legislator (art. 1322, paragraph 2, Civil Code). Obviously,
private autonomy is limited by the fact that the agreement reached by private individuals must not be in
conflict with the general interest and must not harm third parties.

The golden century of private autonomy was definitely the nineteenth century, when voluntarism was
prevailing, and there was a widespread conviction that the system should not in any way hinder the free
expression of private initiative, even in contractual matters; except for the limit of illegality, understood
as contrary to the law, public order and morality.

Will is the primary cause of law; this statement sums up the philosophical belief of the nineteenth
century. The State, the law, the legal act were thought to be immediately descended from the will's
autonomy’. Later, in the twentieth century, throughout the industrialized western world there was a strong
expansion of binding legislation, aimed at placing increasingly pressing limits on private autonomy®. In
some cases, it was a matter of measures aimed at controlling the nature of the contract itself, imposing the
replacement of clauses in contrast with the legislative dictate (art. 1339 Civil Code), imperious prices, *or
even the integration of the contract (art. 1374 Civil Code)'. In other cases, the imposition of the
obligation to conclude the contract itself (Article 2597 of Civil Code).

Obviously, the measures restricting private autonomy adopted in the former Soviet Union were even
more massive, where economic planning had practically excluded any freedom with regard to
determining the nature of the contract; except possibly for aspects that were entirely incidental''. The
price, as well as the quantity and quality of the goods to be produced by the different State enterprises was
already predetermined at plan level, as were the other enterprises with which contracts were to be
concluded for the purchase of raw materials and semi-finished products, and for the sale of finished
products. The former socialist area, however, has always constituted a separate discourse. Since the end
of the 1980s, however, the break-up of the former Soviet Union has accelerated the process of transition
from the plan to the market, and the resulting trend back into the Western legal tradition.

Although there has never been a planning and state interference in the economy similar to that typical
of the Western legal systems in Eastern Europe, there has been a widespread talk in doctrine about a crisis
of private autonomy; almost as if the major state dirigisme typical of the twentieth century had resulted in
the loss of the contractual freedom of private citizens.

Indeed, between imposed contracts, imperious prices, illegality, automatic substitution of clauses, and
integration of the contract it would seem that very little of the full contractual freedom typical of the
nineteenth century still remains. In fact, although the controls and limits on private autonomy have
certainly increased, it does not look as if the phenomenon in question has led to a loss of private
autonomy. Rather, it was an attempt by the legislator to separate the good from the bad, i.e. the lawful
manifestations of private autonomy from illicit ones.

Private autonomy and freedom of contract is in principle an asset, provided that it does not interfere
with the general interest or cause any damage to third parties. Private autonomy, like business
competition, and any other right, meets limits beyond which it means committing an abuse. In this
perspective, the limiting interventions of the legislator that took place during the twentieth century have
not only had the function of putting the institution in crisis, but also of circumscribing its field of
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operation, making a distinction in particular between the lawful forms of exercise of private autonomy
compared to illicit ones.

UNILATERAL ACTS

A distinction should be made between contracts and unilateral acts, which consist in the declaration
of will by a single party. Unilateral acts are the deed of foundation (art. 14 c.c.), procurement (art. 1387
c.c.), unilateral promises (art. 1987 c.c.), and so forth.

Unilateral acts, unlike contracts, are not regulated in general terms by the legislator, but only with
reference to individual cases. Art. 1324 c.c. however, establishes that the rules governing contracts are to
be observed, mutatis mutandis, for unilateral acts between living persons having a patrimonial nature'. In
addition, the case-law has made it clear that the extension refers only to the rules governing the contract
in the substantive sense and not also to those which provide for limitations regarding proof'.

They must therefore be unilateral acts: a) between living persons, with the exclusion of death
proceedings, such as wills; and b) with property nature, with the exclusion of unilateral acts with non-
asset nature, such as the recognition of a natural child.

Therefore, the rules governing the interpretation of the contract will be applicable in the first place to
unilateral acts between living persons having a patrimonial nature; those on form, which in principle is
free, unless otherwise prescribed by law; those on invalidity, nullity and voidability, and so forth. The art.
1334 of the Italian Civil Code further specifies that unilateral acts shall be effective as soon as they
become known to the person for whom they are intended. It is therefore not enough to issue them, but
they need to be known to the recipient.
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