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This article examines the intertwined development of voluntary “diversity” and “inclusion” practices in
business from their origins in mandated affirmative action legislation and provides separate and distinct
definitions for both concepts. Through analysis of a series of reverse employment discrimination cases
concerning non-inclusive “diversity” policies, and empirical workplace studies, this article argues that a
transition away from “diversity” practices toward “inclusion” strategies is not necessarily a legal
requirement but instead a business imperative in a perpetually changing society. The article concludes by
providing guidance on creating and implementing effective “inclusion” practices.

INTRODUCTION

“Diversity and inclusion” is among the most echoed phrases in corporate America today.' Countless
organizations now strive to incorporate “diversity and inclusion” strategies in both recruiting and
operational practices under the premise that doing so will enhance productivity, foster an inviting
workplace culture, and increase profit margins.” Using the terms “diversity” and “inclusion” either
inseparably or interchangeably, these organizations voluntarily engage in targeted hiring initiatives, the
implementation of culturally sensitive work-life balance policies, and the formation of employee affinity
groups.’

In theory, these actions should bring about the desired results. However, in practice, the failure to
distinguish “diversity” from “inclusion” and understand the differences therein leaves many organizations
with a variety of unintended challenges counterintuitive to stated goals. While the potential for legal
liability under Title VII remains a concern with singular, non-inclusive “diversity” policies®, the more
significant consequence is the marginalization of all employees resulting in decreased performance and
morale across an entire organization.’

Modern diversity and inclusion policies or “voluntary affirmative action” plans instituted by
employers are often confused with affirmative action requirements for certain employers.’ As voluntary
diversity and inclusion practices evolved from government mandated affirmative action orders,
employment discrimination legislation, and administrative regulations, establishing historical context and
distinctions is essential in defining the terms.”

Narrow in scope, affirmative action began by executive order of President John F. Kennedy in 1961
prohibiting employment discrimination and encouraging employment opportunity on the basis of “race,
creed, color, or national origin” by only the federal government, its contractors and subcontractors.® The
order required that covered employers “take affirmative action to ensure that applicants are employed,
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and that employees are treated during employment, without regard to their race, creed, color, or national
origin.”® Kennedy’s 1961 order additionally established a “Committee on Equal Employment
Opportunity” to “scrutinize and study employment practices of the Government of the United States, and
to consider and recommend additional affirmative steps which should be taken by executive departments
and agencies to realize more fully the national policy of nondiscrimination within the executive branch of
the Government.”"’

Two years later, Kennedy slightly expanded the scope of his prior order by further prohibiting
employment discrimination and requiring affirmative action by all entities seeking federal grants,
contracts, loans, insurance and guarantees.“ The initial protected characteristics of “race, creed, color, or
national origin” remained unchanged.'?

The first prohibition of employment discrimination by all employers did not occur until passage by
Congress of Title VII to the Civil Rights Act of 1964 (“Title VII’) during the subsequent administration
of President Lyndon B. Johnson." Moreover, Title VII broadened the initial and limited protected
characteristics within Kennedy’s executive orders into the ‘protected classes’ existing today: race, color,
religion, sex and national origin."*

During the 54 years since Title VII’s passage, federal legislation further prohibited employment
discrimination on additional bases."> Prohibited forms of discrimination under Title VII and later federal
laws include consideration of protected class membership when making employment decisions'’, granting
preferential treatment'’, and implementing employment practices." Though the prohibition on
employment discrimination in Title VII and its progeny is clear, notably absent is the inclusion of any
requirement that employers take affirmative action when recruiting, hiring and employing individuals
based on underrepresented characteristics in the workplace.

Established in 1965 as an enforcement mechanism for Title VII, regulations promulgated by the
Equal Employment Opportunity Commission (“EEOC”) aimed to promote voluntary affirmative action
through diversity and inclusion practices where Title VII did not." “Voluntary affirmative action to
improve opportunities for minorities and women must be encouraged and protected in order to carry out
the Congressional intent embodied in Title VIL.”** EEOC regulations also allow for “flexibility in
modifying employment systems and practices to comport with purposes” of Title VII including adoption
of diversity and inclusion policies to remedy past instances of unequal employment opportunity.'

Interestingly, it is not the EEOC’s firm positions on employment equality and remediating prior
discrimination motivating employers to adopt diversity and inclusion initiatives in the current global
economy.” Rather, the perceived business benefits of this approach drive corporate decision-making.”
Diversity and inclusion practices offer, among other tangible gains, competitive advantages in broadening
organizational competency, stimulating creativity, and gaining wider market share, all leading to their
current prevalence.”

CHALLENGES TO DIVERSITY AND INCLUSION PRACTICES

By encouraging the adoption of voluntary diversity and inclusion programs in the spirit of Title VII or
for business purposes, the EEOC and employers following suit create a legal tension.”> Specifically, when
most people think of discrimination in the workplace, they imagine a scenario where a supervisor who is a
member of a “majority” group takes adverse action against an applicant or employee who is a member of
a “minority” group.” It is important to remember that the law protects all individuals from discrimination
in the workplace, even if that discrimination constitutes reverse discrimination.”” The very laws and
corporate policies meant to address discrimination against historically underrepresented groups often
prompt claims of reverse discrimination.”® Under this theory, historically dominant groups receive unfair
and discriminatory treatment as a direct result of affirmative action and similar, voluntary diversity and
inclusion programs.”’ For example, in response to an employer’s diversity and inclusion policy, a
Caucasian plaintiff may assert that he or she suffered racial employment discrimination despite
membership in a racial majority.™® An extreme political climate, as experienced currently, generally
proliferates an increase in such legal claims and public debate.’’
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The Supreme Court has not yet squarely addressed the question of whether promoting diversity can
be a sufficient justification for an employer considering race, or another protected characteristic, when
making an employment decision. Both lower courts and businesses must instead infer judicial guidance
from the Supreme Court’s standards for interpreting Title VII violations and narrow holdings concerning
voluntary diversity and inclusion policies.”®> What results is an uneven judicial and corporate application
of Title VII’s protections that inhibits successful reverse discrimination claims.”

Although the threat of successful reverse discrimination claims against employers for maintaining
diversity and inclusion initiatives appears overstated, the practical effect in the workplace seems
understated.”® While majority employees impacted by diversity and inclusion policies may encounter
difficulty in successfully seeking legal address, emotional and, as a result, business consequences,
remain.”> For instance, a white male employee may feel his job security threatened when he observes his
employer expressing a preference for hiring candidates from underrepresented populations.®® This, in turn,
can lead to decreased productivity and morale for that employee.”” Conversely, a minority employee
recently hired under a diversity and inclusion initiative may feel unwelcome or ‘token” upon arrival.*® In
other words, this employee may feel that he or she was only hired because of some characteristic other
than experience, skill or merit. This too can lead to feelings of isolation and a lack of desire to
contribute.”

LEGAL CHALLENGES

Reverse Employment Discrimination in the Supreme Court

In evaluating a Title VII claim, the Supreme Court has recognized two separate categories of
employment discrimination.”’ The first, “disparate treatment”, occurs when an employer intentionally
discriminates based on an individual’s protected characteristic or class.*' In McDonnell Douglas Corp. v.
Green, the Court articulated a burden-shifting framework for successfully asserting and defending against
allegations of disparate treatment discrimination under Title VII.** The plaintiff bears the initial burden of
proving his or her “prima facie” case.” Upon doing so, the burden of proof then shifts to the defendant
who must set forth a “legitimate, non-discriminatory reason” for his or her actions.** Thereafter, the
burden of proofs shifts once more to the plaintiff who must prove that the submissions by defendant are
merely a “pretext” for behavior actually motivated by a discriminatory purpose.*’

The second category of employment discrimination arising under Title VII, “disparate impact”,
occurs when an employer’s action or policy appears neutral on its face but, in practice, operates to the
detriment of individuals with a protected characteristic or membership in a protected class at a
disproportionate rate.** The Supreme Court set forth a distinct analysis for deciding a disparate impact
claim in Griggs v. Duke Power Co.”” Here, a plaintiff must establish a more simplified version of the
prima facie case introduced in the McDonnell Douglas burden-shifting framework.”® An employer
defendant need only then present a showing of “business necessity” in response.’’ Thereafter, to prevail,
the plaintiff must put forward a “less discriminatory alternative” that serves the defendant’s purported
business necessity.”

The Supreme Court wrestled with the application of its own Title VII jurisprudence to a reverse
employment discrimination claim in United Steelworkers v. Weber.”' Weber involved an affirmative
action plan collectively bargained for between a union and its members.>® Specifically, the agreed upon
plan dealt with a craft training program established at a Gramercy, Louisiana steel plant where trainees
were selected based primarily on seniority.”> However, white and black trainees were to also be selected
for the program on a one-to-one basis until “the percentage of skilled black craftworkers in the Gramercy
plant approximated the percentage of blacks in the local labor force.”>* When plaintiff, a white male, was
not selected for the training program, he filed suit under Title VII alleging reverse employment
discrimination.”

In holding that the selection process at issue did not violate Title VII, the Court’s majority omitted
any analysis, or even mention, of its prior rulings in McDonnell Douglas and Griggs and explicitly
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limited its holding.”® Similar to subsequent EEOC guidance, the majority relied heavily on the legislative
intent of Title VII to foster equal opportunity while remedying historical inequality:

[W]e cannot agree with respondent that Congress intended to prohibit the private sector
from taking effective steps to accomplish the goal that Congress designed Title VII to
achieve. The very statutory words intended as a spur or catalyst to cause “employers and
unions to self-examine and to self-evaluate their employment practices and to endeavor to
eliminate, so far as possible, the last vestiges of an unfortunate and ignominious page in
this country's history,” cannot be interpreted as an absolute prohibition against all private,
voluntary, race-conscious affirmative action efforts to hasten the elimination of such
vestiges. It would be ironic indeed if a law triggered by a Nation's concern over centuries
of racial injustice and intended to improve the lot of those who had “been excluded from
the American dream for so long,” constituted the first legislative prohibition of all
voluntary, private, race-conscious efforts to abolish traditional patterns of racial
segregation and hierarchy.”’

In other words, if any employment decision based on a protected characteristic is prohibited by Title
VII, the legislation is altogether futile and also contrary to legislative intent.”® Moreover, the majority
added that the selection process in Weber was temporary in nature and did not prohibit the advancement
of white employees.”

In his dissent, Chief Justice Burger addresses the central dilemma raised by the implementation of
any voluntary affirmative action plan under Title VIL® Relying on Griggs, Burger argues that Title VII
operates as a complete bar to any employment discrimination regardless of a plaintiff’s minority or
majority status and should, therefore, be evenly applied.”’ He continued that if Congress intended instead
to specifically increase the percentage of minority laborers in the workforce, it was within Congress’s
legislative power to explicitly do s0.”

Almost a decade after Weber, Johnson v. Transportation Agency, Santa Clara County again presented
the Supreme Court with the question of whether a voluntary affirmative action program discriminated
against historically dominant groups in violation of Title VIL.® Distinct from Weber however, Johnson
did not involve a policy negotiated by a union and its members.*’ Rather, it focused on a county
transportation agency’s consideration of an applicant’s gender as one factor when making hiring and
promotion decisions for positions where women were disproportionately underrepresented.”” The stated
goal for considering gender “was to attain a workforce whose composition reflected the proportion of
minorities and women in the area labor force.”*® Johnson, a male plaintiff, alleged that despite his higher
score during the interview portion of the application process for promotion, a female applicant received
preferential treatment in receiving the position instead due to her gender being the determinative factor.”’

The Court’s majority ruled against the plaintiff, relying primarily on the prior decision in Weber for
determining that the affirmative action policy at issue did not violate Title VIL.® Unlike in Weber
however, the Johnson majority invoked the McDonnell Douglas burden-shifting framework.” Analyzing
the legitimacy of the defendant transportation agency’s non-discriminatory reason for considering gender
as a factor in employment decisions, the second phase of the McDonnell Douglas inquiry, the Johnson
majority fashioned the Weber holding into a litmus test of sorts.”’ Accordingly, in order for consideration
of gender in employment decisions to constitute a legitimate non-discriminatory reason, the employer
must show a “manifest imbalance” of representation in “traditionally segregated job categories” and that
it does not “unnecessarily trammel the rights of male employees or create an absolute bar to their
advancement.””'

In considering the formalized Weber factors, the Johnson majority noted that no women were
employed in the position denied to the plaintiff evidencing a significant underrepresentation.”
Additionally, consideration of gender was neither a determinative factor nor a strict quota and, therefore,
men were not inhibited from successfully seeking employment or promotion.”> Moreover, in a departure
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from Weber, the Johnson majority rejected the permanency of the policy reasoning that it intended to
attain rather than maintain a balanced workforce.”

Johnson’s concurrences and dissent further complicate the analysis for a reverse discrimination claim
under Title VII. Justice Stevens joined in the majority opinion but concurred primarily “to emphasize that
the opinion does not establish the permissible outer limits of voluntary programs undertaken by
employers to benefit disadvantaged groups.”” Conversely, Justice Scalia’s dissent chided the majority for
essentially ensuring employment discrimination in its crusade to eradicate it.” Instead of creating equal
employment opportunity where it did not previously exist Justice Scalia argued, the majority’s
interpretation of Title VII strived to impermissibly redefine social attitudes by disturbing traditional
gender roles where a need to do so did not exist.”” Most interestingly, Justice Scalia also observed the
extension of the Court’s limited holding in Weber, applying to a private employer, to include public
employers not mandated to adopt affirmative action policies as well.”®

The Supreme Court’s confounding holdings in reverse employment discrimination claims came to a
head in 2009.” In Ricci, the Court was presented with the issue of whether engaging in intentional,
disparate treatment employment discrimination was permissible when an employer does so to avoid
engaging in unintentional, disparate impact employment discrimination.*” Ricci dealt, therefore, not only
with the routinely acknowledged tension where reverse employment discrimination may occur when an
employer seeks to remedy past discrimination with a voluntary affirmative action plan, but also with the
seemingly conflicting intents behind disparate treatment and disparate impact legislation when pitted
against one another.®'

Specifically at issue was the decision of a city fire department to discard the results of an examination
administered to fill vacant captain and lieutenant positions when it realized that white candidates
significantly outperformed black candidates.*” The white candidates filed suit under Title VII alleging the
city fire department’s actions constituted disparate treatment employment discrimination.®® In response,
the city fire department argued that no matter what action it took, it would still be subject to liability.®
Essentially, had it not discarded the examination results, the city fire department could instead face a suit
brought by black candidates alleging disparate impact employment discrimination and it asserted that
probability as a defense to the claims of disparate treatment.”

The Ricci majority rejected the city fire department’s contention in attempting to reconcile the two
recognized categories of employment discrimination at odds with one another.*® However, it did not
ignore the possibility that fear of disparate impact liability could potentially serve as a defense to
disparate treatment liability.*” Accordingly, the Ricci majority adopted the “strong basis in evidence”
standard articulated in its prior Equal Protection jurisprudence to resolve the issue: “The Court has held
that certain government actions to remedy past racial discrimination—actions that are themselves based
on race—are constitutional only where there is a ‘strong basis in evidence’ that the remedial actions were
necessary.”*® By applying the strong basis in evidence standard in a Title VII context, the Ricci majority
sought to accomplish three distinct goals.® First, it aimed to harmonize the disparate treatment and
disparate impact provisions while ensuring neither was rendered dead letter law.”’ Second, it intended to
create a stringent requirement employers must meet when engaging in voluntary affirmative action for the
purpose of remedying past inequality to avoid a proliferation of employers freely discriminating to avoid
discriminating without limit.”" Lastly, it hoped to provide opportunity for an employer’s voluntary
compliance efforts to promote employment equality.

The city fire department in Ricci did not have a strong basis in evidence for concluding that failure to
discard the disproportionate examination results would subject it to disparate impact liability per the
Court’s majority.” The Ricci majority concluded that based on the evidence, the examination, created by
an independent organization repute for designing such examinations, was not only fairly and validly
constructed, administered, and assessed, but also produced to reduce rather than increase any adverse
effect on protected classes.” Moreover, the Ricci majority noted that, under the third prong of Griggs, the
city fire department also failed to establish a strong basis in evidence that no less discriminatory
alternative to discarding the examination results existed.”” Therefore, it could not stand behind the test
results alone to excuse itself from liability for disparate treatment.”
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The dissent, on the other hand, criticized the methods utilized in designing the examination at issue
and condemned the majority’s strong basis in evidence standard for frustrating the purpose of anti-
employment discrimination legislation.”” Such a high burden would chill employers’ voluntary efforts at
eradicating discrimination altogether the dissent argued.”® Relying on the holdings in Griggs and Johnson,
the dissent proposed instead questioning whether an employer merely had “good cause to believe the
device would not withstand examination of business necessity” as a more appropriate standard.” The
majority’s interpretation and standard, according to the dissent, unnecessarily juxtaposed disparate
treatment and disparate impact doctrine in fashioning an “enigmatic” result whereas simply adhering to
the Court’s prior precedent and EEOC guidance produced both judicial and legislative consistency as well
as equal employment opportunity in the spirit of Title VII.'”

Reverse Employment Discrimination in the Circuit Courts

Receiving unclear and sometimes conflicting guidance from the Supreme Court, the United States
Circuit Courts experience difficulty when applying Title VII standards in reverse employment
discrimination cases.'”" These challenges include both disparate treatment and disparate impact inquiries
and significant “Circuit splits’ have emerged in analyzing either category of claim under Title VII.'"* The
different approaches to disparate treatment actions revolve primarily around the McDonnell Douglas
burden-shifting framework’s first prong; that plaintiff must prove his or her prima facie case.'”
Specifically, variations arise when determining whether a Caucasian plaintiff is a member of a protected
class despite his or her historically majority racial status.'™ Nearly all Circuits have adopted one of the
following three standards to evaluate this question: “background circumstances”, “protected class”, or
“sufficient evidence”.'” With disparate impact, analyses diverge when confronted with the strong basis in
evidence requirement articulated in Ricci, itself an offshoot of the showing of business necessity required
by Griggs and codified by the Civil Rights Act of 1991."% More precisely, some Circuits require an
employer to demonstrate varying combinations of statistical significance for potential disparate impact
discrimination and a documented history of past discrimination for an employer to successfully assert a
Ricci defense to claims of disparate treatment.'”” Other Circuits have yet to provide any clarification at all
for what constitutes a strong basis in evidence.'” What results, therefore, from reverse employment
discrimination suits in the Circuit Courts generally are inconsistent outcomes requiring vastly different
burdens for a plaintiff or employer and rendering any reasonably accurate prediction of success a futile
pursuit.

Disparate Treatment in the Circuit Courts

The D.C. Circuit Court in Parker v. Baltimore and Ohio Railroad Company was faced with the Title
VII claim of a white male railroad conductor and trainman allegedly denied the position of locomotive
fireman on the basis of his gender and race over a period of three years.'"” The Court applied both Weber
and McDonnell Douglas to the plaintiff’s claim in denying the defendant railroad’s motion for summary
judgment. In doing so, the Court adjusted the McDonnell Douglas framework, framed by the Supreme
Court around a plaintiff’s racial minority status, to fit a disparate treatment reverse employment
discrimination claim brought by a Caucasian plaintiff.'' The background circumstances approach laid out
by the D.C. Circuit allows a majority plaintiff, upon a showing of circumstantial evidence, to meet his or
her prima facie burden under McDonnell Douglas when “background circumstances support the suspicion
that the defendant is that unusual employer who discriminates against the majority.”'"" The Court
reasoned that by requiring historically majority plaintiffs to meet this higher burden but allowing the use
of circumstantial evidence to do so, the intent behind Title VII was properly and justly served.'” It
effectively balanced, the Court stated, Title VII’s goal of repairing historical discrimination in
employment opportunity with its protection of individuals representing all races.'"

In contrast, other Circuit Courts engage in a neutral interpretation of McDonnell Douglas where, no
matter a plaintiff’s race, he or she is considered a member of a protected class when alleging
discrimination on that basis under the plain language of Title VIL.'" In the Eleventh Circuit, Wilson v.
Bailey involved white deputy sheriffs alleging gender and racial disparate treatment employment
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discrimination when denied promotion to sheriff’s sergeant.''> At issue was a process by which a list of
candidates for promotion was supplemented with the highest scoring female and minority candidates “in
proportion to their numbers within the applicant pools.”"'® The list was then forwarded to the sheriff who
would selectively grant promotions to included candidates based on numerous criterion unrelated to
gender or race.''” The Eleventh Circuit ruled against the plaintiffs, finding that gender and race were not
dispositive factors in any employment decisions.''® Most interestingly however, in evaluating the
plaintiffs> claim, the Court ignored their majority gender racial statuses altogether.'"” The Court simply
applied McDonnell Douglas and considered plaintiffs as members of a protected class simply because
they alleged disparate treatment discrimination based on gender and race.'*’

Yet another approach for applying McDonnell Douglas to a reverse disparate treatment
discrimination claim emerged in the Third Circuit when it confronted the allegations of a white male
postal worker that he was denied a promotion based on his race.'”’ The discriminatory act at issue in
ladimarco involved the promotion of a black female postal worker to one of three superior
opportunities.'’”> White males received the two other promotions and a desire to “diversify the
workplace”, plaintiff contended, resulted in his denial despite receiving a “superior” rating in every
category considered.'” Ruling in favor of the plaintiff, the Jadimarco Court soundly rejected the
background circumstances standard adopted in Parker as unclear, overly burdensome and potentially an
insurmountable obstacle to a white plaintiff under Title VIL.'** Accordingly,

rather than require “background circumstances” about the uniqueness of the defendant
employer, a plaintiff who brings a “reverse discrimination” suit under Title VII should be
able to establish a prima facie case in the absence of direct evidence of discrimination by
presenting sufficient evidence to allow a reasonable fact finder to conclude (given the
totality of the circumstances) that the defendant treated plaintiff “less favorably than
others because of [his] race, color, religion, sex, or national origin.”125

In embracing the sufficient evidence standard, the Court reasoned that any plaintiff in a disparate
treatment discrimination case, regardless of race, would at the very least receive some judicial
consideration of his or her claims as the initial component of a threshold inquiry personifying the
MeDonnell Douglas framework in the spirit of Title VII.'*

Disparate Impact in the Circuit Courts

In the same way the Circuit Courts have struggled when applying McDonnell Douglas in reverse
disparate treatment discrimination cases, they have struggled analogously when applying Ricci to reverse
disparate impact discrimination cases.'?” More precisely, they endeavor to define what constitutes a strong
basis in evidence for engaging in disparate treatment discrimination.'”® After Ricci, only the First and
Sixth Circuits were left with an interpretation consistent with the Supreme Court’s."” In Rutherford v.
City of Cleveland, the Sixth Circuit rejected the claims of white police officers alleging disparate
treatment discrimination resulting from a city police department’s race based hiring practices."”’ The
Court determined that the city police department successfully demonstrated a strong basis in evidence
through both citing a prior court finding of past discrimination and also presenting statistical evidence
showing “a gross disparity exists between the expected percentage of minorities selected [for hire] and the
actual percentage of minorities selected [for hire]”."”' The First Circuit similarly rejected the reverse
disparate treatment claims brought by white police officers denied promotion by an allegedly racially
motivated decision making process.”*? In Cotter, the Court determined that the defendant city police
department’s “history of discrimination...well-documented by past litigation and records™ and statistical
significance in the “disparity between the number of African—American officers eligible for promotion
and the number of non-African-American officers eligible for promotion” established a strong basis in
evidence.'”* Accordingly, both city policy departments could assert what would later come to be known
as a Ricci defense."
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BUSINESS CHALLENGES

Accepting that reverse employment discrimination lawsuits do not pose a significant threat to
voluntary affirmative action plans'>, employers instead face formidable, internal challenges created by
majority employees from their diversity and inclusion initiatives."*® Specifically, white male employees
may feel discriminated against in organizations with diversity-infused rhetoric and policies."”’ In their
study, Tessa Dover, Brenda Major, and Cheryl Kaiser measured the response of white male subjects to
stated “pro-diversity values” in an organization."”® Subjects exposed to the organization’s diversity
message anticipated encountering reverse bias and discrimination from management.' Notable to any
employer, the same subjects also performed poorly during a common professional task."* Moreover,
responses were consistent regardless of a particular subject’s worldview."! “This suggests just how
widespread negative responses to diversity may be among white men: the responses exist even among
those who endorse the tenets of diversity and inclusion.”'**

Employers frequently compound these adverse reactions from white male employees through the
misguided mechanisms selected to foster a diversity and inclusion culture.'”® The most commonly
utilized, yet least effective, method for achieving diversity and inclusion goals is mandating
organizational diversity trainings."* Mandatory diversity trainings often yield results completely at odds
with their intended purpose by frustrating white male employees who may feel under attack.'*> The main
reason behind this outcome is that these diversity trainings are required and not voluntary.'*® Generally,
when an employer requires participation in any sort of training, a negative and/or remedial connotation
exists." In this instance, white male employees may feel an employer is simply trying to avoid a lawsuit,
appease certain populations within the organization upon receiving complaints, or garner positive public
perception and, therefore, do not fully or genuinely engage in the process.'*® Worse still, are those
circumstances where a white male employee becomes offended and feels he is somehow being
admonished by mandated diversity training when he did nothing wrong.'*’ This, in turn, can lead to
withdrawal, poor performance, or, most alarmingly, an instigation of personal bias and prejudice born out
of resentment where none had previously existed."’

The resistant reactions of white male employees to diversity and inclusion initiatives becomes most
problematic where those employees serve in managerial roles."”' In this scenario, a white male manager
with business decision-making authority who feels slighted or threatened in some way may actively
undermine any diversity and inclusion movement in an organization as a matter of practicality."”
Unsurprisingly, some studies have found that despite widespread diversity and inclusion initiatives, the
percentage of female and black employees in management positions has actually decreased.'”® Other
studies have also indicated that an employer’s diversity stance does not alter the perceptions of minority
employees or candidates concerning equal opportunity and fair treatment.'”* Essentially, efforts aimed at
increasing diversity and inclusion, whether for compliance or business purposes, have actually decreased
diversity and inclusion."® What results then for employers and their organizations is a failure to realize
the full benefits offered by a diverse and inclusive workforce.'®

DISTINGUISHING DIVERSITY FROM INCLUSION

As advanced technology, increased connectivity, and multicultural engagement continue transforming
our global economy, failing to leverage diversity and inclusion as a business strategy is not only a missed
opportunity but also a severe, and potentially fatal, disadvantage in a competitive consumer market."’
Nevertheless, many organizations remain incapable of translating diversity and inclusion into survival and
success.”® This often results from improperly grouping diversity and inclusion together as one unified
concept."”” Simply maintaining acceptably proportionate representation across relevant demographics or
requiring trainings many managers falsely assume, dictates an accomplished mission of achieving
diversity and inclusion.'® The data, however, continually disproves this flawed understanding as
programs founded solely on the premise of diversity fall far short of realizing actual equity in
employment opportunity.'® When employers instead distinguish between diversity and inclusion,
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separately defining and understanding each distinct concept, outcomes more closely align with stated
goals.'®® Diversity of employees alone is not a solution to the proverbial business and moral diversity
challenges but rather an opportunity to foster a genuinely inclusive organizational culture and, as a result,
tangible productivity.'® Implementing strategies based on inclusion drives organizations toward equality,
overall well-being, and prosperity.'®!

Defining Diversity and Inclusion

“Generally, diversity refers to the similarities and differences between individuals accounting for all
aspects of one’s personality and individual identity.”'®® These similarities and differences may include
“values, beliefs, experiences, backgrounds, preferences, and behaviors.”'®® Research proves that a
significant portion of the modern workforce share this same basic understanding of the concept.'®’ In her
study, Quinetta Roberson solicited definitions of diversity from employees at over 50 publicly traded
organizations and responses consistently included phrases such as: “unique differences and
similarities...”, “the many ways people differ...”, and “[v]ariation in the human capital profile of the
organization...”.'® Plainly, diversity represents what is either the same or different about a group of
people.'®”’

Comparatively, “[i]nclusion describes the extent to which each person in an organization feels
welcomed, respected, supported and valued as a team member.”'”" When an employee experiences
feelings of inclusion, he or she is very likely to be more engaged and productive.'”' Responses from
employees to Quinetta Roberson’s survey echo this sentiment.'” Some reported definitions for inclusion
included: “seeking out, valuing and using the knowledge and experiences of diverse employees for
business benefit...”, “[r]ecognizing, understanding, and respecting all the ways we differ, and leveraging
those differences for competitive business advantage...”, and “leveraging the awareness, understanding,
and appreciation of differences in the workplace to enable individuals, teams, and businesses to perform
at their full potential...”.!”> Put simply, inclusion is what successfully unites a group of different people
together with a common purpose, motivation, and work ethic.'™

Moving from Diversity Toward Inclusion

Successfully implementing inclusive practices and programs, as distinguished from diversity practices
and programs, yields the business and social benefits of diversity.'” Diversity itself does not achieve its
ends without inclusion as its vehicle for progress.'’® Only through inclusivity are the overarching goals of
diversity strategies, equal employment opportunity and organizational success, fully achieved.'”” In other
words, when diversity and inclusion are considered separately, added clarity poses diversity as a
challenge and provides inclusion as its solution.'”® Effective inclusion practices typically represent a
compromise between employers and employees, operating from both the bottom up and from the top
down."”

From an employee perspective, autonomy fuels the most flourishing of inclusion initiatives.'®
Voluntary, as opposed to mandated, diversity trainings are one efficient method of meeting the need for
autonomous inclusivity.'! Rather than instigating negative backlash from white males, voluntary
diversity trainings instead reduce bias and result in a proliferation of female and minority managers.'®
Self-managed teams represent an additional pathway to inclusion through autonomy.'® They “allow
people in different roles and functions to work together on projects as equals.”'® Just as importantly, self-
managed teams make it acceptable to propose novel ideas or solutions and empower all team members to
make decisions, avoiding uninspiring and counterproductive “groupthink” resulting from conformance to
a manager’s preferences.'® Finally, encouraging flexible work schedules allows employees the autonomy
to feel unburdened by outside personal obligations and excluded as a result."*® When an employee
receives assurances that his or her contributions will still receive due consideration despite working
remotely or on a modified work schedule, the quality of those contributions will be high and the employee
will not perceive themselves as being left out or viewed negatively.'’

Supporting employee autonomy to create an inclusive workplace requires management to lead by
example."™ For instance, in order for flexible work schedules to effectively serve their inclusivity
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purpose, managers should clearly indicate their importance by proactively modeling the behavior for
employees.'™ Additionally, for self-managed teams to fully reap the benefits from differences in thought,
perspective, and opinion, managers must exhibit some degree of inclusive leadership encouraging the free
flow of ideas and inspiring the feeling that ideas are being heard and recognized.'

This is where emotional intelligence and social intelligence come in. Leaders need some
degree of emotional intelligence to rise above our need to justify or validate ourselves,
which is what happens when we seek people who are just like us in their thinking. And
we need a certain amount of social competency to be able to engage people who do have
differences of ideas and perspectives."”"

Another effective inclusion leadership strategy is creating formal mentorship programs.'”> Through
mentoring, employees inherently feel included by virtue of maintaining a personal and professional
mentor-mentee relationship.'”® This also provides an employee with what they feel is a “safe-space” for
openly sharing ideas or concerns without being judged, further supporting an inclusive organizational
culture." Moreover, diverse mentor-mentee pairings will also naturally spark inclusivity.””> Mentors,
through both the close and supportive nature of a mentorship relationship and also their own self-interest,
will naturally develop, groom and favor mentees regardless of color or gender for advancement
opportunities.'®

CONCLUSION

Misconceptions and misapplications pervade the widespread and growing trend of employers
adopting diversity and inclusion strategies. Some organizations progressively seek EEOC compliance and
avoidance of Title VII liability, other organizations opportunistically pursue the business benefits
diversity offers, and some organizations still act out of misplaced fear due to their difficulty
distinguishing between voluntary and required affirmative action altogether. In doing so, these employers
often swing the pendulum of diversity too far in a manner disappointing the expectations of majority and
minority employees alike, as well as the organization itself. What results therefrom, are not legal
challenges but instead business challenges and unrealized potential. Though lawsuits exist, the failure of
the Supreme Court to determine when a voluntary diversity and inclusion program unlawfully exceeds its
bounds has left the Circuit Courts in a perpetual struggle to define a workable standard for a majority
employee to prove reverse discrimination. Whether a white male employee may successfully challenge an
employer’s diversity and inclusion policy seemingly hinges on a random game of jurisdictional chance.

Nevertheless, the perceived marginalization of majority employees resulting from many diversity and
inclusion programs legitimately exists. Minority employees feel similarly marginalized by these same
programs intended to support them. This ineffectiveness of modern diversity and inclusion initiatives
stems from employers’ general misunderstanding of the concept altogether. Specifically, employers tend
to treat diversity and inclusion as one concept instead of as two separate and distinct concepts. This
frequently results in misguided, control-oriented programs and policies proved to diminish diversity and
its benefits. When employers successfully deduce that diversity is the destination and inclusion is the
vehicle, what results instead is an open, autonomous and collaborative organizational culture founded on
the pride of self-responsibility. Only in this harmonious and empowering environment do maximized
potential, enhanced productivity, unity, and equal employment opportunity become a reality.
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