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This article claims that neither indeterminism nor the so-called neuro-determinism provides an adequate
response to the problem of criminal responsibility, highlighting the non-apprehensibility of the problem
of freedom and the non-dehumanized image of man. At the same time this contribution proposes a
solution from the point of view of humanist compatibilism based on some key assumptions and
methodological anchors, such us the rejection of retributivism and the search for unmified scientific
responses.
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INTRODUCTION

This humble work is emotionally and gratefully dedicated to Professor Dr. Jos¢ Ramon Serrano-
Piedecasas, on occasion of his retirement as a Professor of Criminal Law, but not as an active scientist
and thinker.

As he highlighted in his article on “Complex thinking and Criminal Law”, the courtroom practice is
full of apriorisms that we would like to dilute with the methods provided by the legal-judicial technique.
One of these is largely based on the sacred idea of “freedom of action” and the preceding “free of will”.

Everything seems to indicate that the dogmatic technique by itself would not have the desired effects
although we reach the boundaries of reasoning. It will be always necessary to look further and analyze the
problems from a greater perspective, not passively from a comfortable watchtower, but with the
indispensable assistance offered by Philosophy. As I will try to prove in this work, neither Neuroscience,
as an empirical science, nor Criminal law as a Social Science, cannot overlook each other making their
mutual understanding a real necessity.

To underestimate or, even worse, ignore the influence of Neuroscience on the law (not only Criminal
law) seems like avoiding something because we do not really feel comfortable with their claims. It does
not mean that those new claims must be accepted uncritically, but at least it should be taken into account
as a new scenario (Schleim, 2011) to be analyzed through the lens of critical thinking as Critical
Neuroscience is currently doing (Slaby, 2010; Choudhury / Slaby, 2012"). Neurolaw has landed in the
legal world with the aim of transforming the principles of law profoundly, what is also regarded as of
great interest for the economic world (Gazzaniga, 2008). The way Neuroscience influences on the law is
quite broad and affects different types of knowledge, such as neuro-scientific research and its empirical
limits, the crucial problem of how to reconcile this new research with the state of knowledge in Legal
Science, or the transversal questions regarding ethical foundations and criminal process (Pardo &
Patterson, 2011, p. 4).
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It is unlikely that the so-called “neuroscientific revolution” will lead to a cultural “paradigm shift” on
the scientific development in Kuhn's terms (Kuhn, 1976) that could shake the fundamental legal
principles. However, this does not mean to overlook it, but to be vigilant on the evolution of
Neuroscience research because even eventual positive effects may also become quite pernicious if we fail
to learn from the past.

In a previous article, the main points of view provided by some of the most renowned German
neurobiologists were systematized, as well as the defensive reply from some very significant voices in the
field of Criminal law due to the challenges posed by the current research conducted in Neuroscience. The
aim would be to focus on the way brain research could influence on the justification of criminal
punishment and the legal concept of guilt. (Demetrio, 2011a)* My proposal, which will be developed
below, claims that neither the strong views on determinism, one of them is the so-called neuro-
determinism, nor free will-based pure indeterminism, can provide an appropriate response to the
“criminal problem”. The first one because it rejects free will and the second one because it takes free will
as the cornerstone to justify criminal punishment.

ABOUT “NEURO-DETERMINISM”

Attempts to Overcome “Cartesian Dualism”

Every approximation to the foundations of neuro-philosophy cannot avoid the reference to the ancient
Cartesian dualism, based on the differentiation between body and mind. Against the Cartesian dualism
can be found the so-called materialism or unequivocal conception of both things suggesting that the mind
should be analyzed within the brain (Levy, 2008; Greene / Cohen, 2004; Damasio, 2009). That approach
highlights the dogma of eliminative reductionism in the so-called “folk psychology” and it claims that our
beliefs, desires and intentions are causally inefficient (Churchland, 1981; Lelling, 1992).

Under these circumstances, any quick and peaceful settlement regards this complex issue must be
discarded. In fact, this dichotomy between dualism and mind equated to brain, has been considered
incorrect. For example, Pardo & Patterson (2011, pp.6-7) understand that those materialists, such as
Goodenough, as well as many other neuroscientists and academic neuro-jurists, have inconsistently
accepted the Cartesian structure by placing the mind within the brain. Those authors, for example,
propose the analysis of the problem in an alternative way: it isn’t about placing the mind in the brain, but
rather rejecting the mind as “something” that must be placed in a specific physical space, that is, the mind
should be regarded as a set of diverse abilities exercised by an individual, such as sensations, perceptions,
cognition, thought and volition. According to this conception, the issue regarding the place in which the
mind has to be located does not make any sense, since this is not an empirical question that can be subject
to verification through experimentation, but rather it should be analyzed as a conceptual issue that atfects
the logical relationship between concepts (Pardo & Patterson, 2011, p.8).

Another possible way to overcome this dichotomy could be through the distinction between empirical
and conceptual issues. The conceptual issues are produced according to the logical relationship between
concepts in which meaning is attributed through language games. This has been a research field of great
interest for the neuroscientist Maxwell Bennett, as well as for the philosopher Peter Hacker (2003, 2008a,
2008b). While the initial generations of neuroscientists, according to Descartes” metaphysics,
distinguished between mind and brain, the third generation have rejected that dualism and moved from
analyzing the psychological attributes in the mind to consider those attributes within the brain in a sort of
mutating Cartesianism. This way of thinking is known as “mereological fallacy” in Neuroscience, that is,
the neuroscientific mistake to analyze the constituent parts of an animal as attributes that may be only
applied logically to the whole animal. At the same time, in Neuroscience the “mereological principle”
claims that psychological features applicable to only one individual (or other animal) as a whole, cannot
be applied to its parts in an intelligible way, for example, to the brain (Bennett& Hacker, 2008a, p. 38).

These authors follow the idea proposed by Wittgenstein in his Philosophical Investigations, according
to which: “but what you say is not that, for example, there is not pain without pain behavior, but that only
human beings (and those similar to them) have feelings, can see or they are blind, can hear or they are
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deaf, they are conscious or unconscious (Wittgenstein, 1958, p. 97, § 281). In other words, for Bennett &
Hacker (2008a) the brain should be regarded as a subject with the ability to be logically representative of
psychological predicates and therefore, it does not make any sense to attach them. At the same time, they
also reject the argumentative construction, which is supported by the above mentioned neuroscientists,
that those psychological predicates used in that way are only simple homonyms of the current
psychological predicates (Ullmann), analogical extensions of the current psychological predicates
(Gregory), or they have a figurative or metaphorical character (Blakemore) (pp. 39et seq.).

However, the monumental work from Bennett & Hacker, Philosophical foundations of neuroscience,
has been strongly criticized by Daniel Dennett & John Searle.

The former claims that it is not possible to attribute psychological predicates to the brain, referring to
the distinction between personal and subpersonal level of the explanation (“I feel pain; my brain
doesn’t”, “I see things; my eyes don't”), leading to the affirmation that the mentioned authors are utterly
dismissive of his work (Dennett, 2007, 76). According to Dennett (2008), it is not true that conceptual
questions are not amenable to scientific investigation or experimentation, since «even if conceptual
questions do precede the problem of truth and falsity, it is possible that every person who wishes to
clarify what type of answers are good must investigate the relevant inquiries assiduously (p. 80)’.
Secondly, the proposition according to which “what truth and falsity means to Science, sense and no
sense means to Philosophy™ is simply not correct. Even when it is accepted that empirical research cannot
resolve any philosophical problem, the key thing is not to resolve it, but to inform it, to adjust or review
it. According to this, << those problems are sometimes dissolved and can be sometimes resolved through
a further philosophical reflection>> (p.§0)

Dennett’s reasoning logically leads us to examine certain aspects that points to the philosophy of
language and the nature of consciousness®. Specifically, Dennett (2007, pp. 83et seq.) rejects the
philosophical subterfuge that affirms that the limits of sense results from testing usage words. Nonsense
would arise when an expression is used against the usage rules, which should have been proscribed long
time ago.

On the other hand, John Searle (2007) defends the idea of consciousness as a biological phenomenon:
“Pathologies apart, the conscious states only happen as part of a single unified consciousness field” (p.98).
This unified field of consciousness consists of qualitative-subjective aspects of behavior (the so-called
qualia), which are fully caused by cerebral processes even we are still unable to precisely explain them.
According to Searle (2007), Bennett& Hacker make a serious mistake. They confuse «the behavioral
criteria for the ascription of psychological predicates with the facts ascribed by these psychological
predicates» (p. 103). Along these lines, Searle (2007) wishes to refute the idea that the consciousness may
not be located within the brain. In his opinion, “the requirement that the system, the whole person, is the
only one capable of behavior does not necessarily mean that there cannot be an element of the system (the
brain) in which the conscious processes take place” (p. 105). He accuses them of confusing the rules of
the word usage with ontology, applying a sort of logical Wittgensteinian behaviorism (p. 105). What
Bennett and Hacker would call “mereological fallacy”, it would rather be a “categorical mistake” in
Ryle’s terms according to Searle”.

The Foundations of “Neuro-Determinism”

Firstly, it is important to delimit the meaning of “neuro-determinism” as a type of scientific
determinism as it is not regarded as a unitary trend of though. Those who support it have created a
specific image of the human being based on some common characteristics that contradict the traditional
idea of free will. However, that approach does not derive the same consequences about personal liability
in society. Here are some examples.

For Gerhard Roth (2003), the traditional approach in which human will is transformed into specific
behavior through voluntary actions controlled by a conscious self is no more than an illusion. Due to the
concatenation of the amygdala, hippocampus and ventral and dorsal nodes, the emotional intelligence
(which works on an unconscious level) has the final word regarding the formation of desires and
intentions. According to it, the decisions adopted by a human being are produced in the limbic system one
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or two seconds before they are perceived consciously. This system would work like an organized power
system in which the human being would feel free due to self-delusion, that is, only in an apparent way (p.
553).

On the other hand, Wolfgang Prinz (2004) claims that free will is just a social institution that does not
correspond with the scientifically demonstrable reality from a psychological point of view. According to
the Director of the Max Planck Institute for Human Cognitive and Brain Sciences of Munich, speaking
about free will from a psychological perspective is like discussing about the existence of the unicorn in
zoology, that is to say, it does not exist in the ontology of this discipline. Both the unicorn and the idea of
the unicorn are merely a theoretical construct, a cultural production. And the same should be applied to
free will (p. 198). According to this author, the answer to the questions about how it is possible for human
beings to feel and believe that they are free, even when they are not or under what type of premises
freedom intuitions may arise and what consequences they may have from a psychological, social and
cultural point of view, require to look beyond the research on cognitive and volitional functions in order
to consider the perception of these functions as it happens in the fields of Social Psychology,
Developmental Psychology or Psychohistory (the study of psychological causes of historical events).

Wolf Singer (2004) suggests that the perceptions that we experience are no more than the result of
constructive processes (p. 31). This premise should be accepted in the same way as it is recognized
undoubtedly that animal behavior is determined completely and every action is the result of the
combination between the constellation that originates the current stimulus and the immediate previous
cerebral states. At the same time, these cerebral states are conditioned by the genetic organization that
results from the respective nervous system, as well as from a multitude of epigenetic factors and
educational processes that modify the architecture of the nervous system chains and finally, by the
immediately previous history that “resonates” in the neuron interaction dynamics (p. 35).

In Spain, Francisco Rubia is a faithful representative of this line of thought. According to Rubia
(2009b), the “neuroscientific revolution” discovering the inexistence of the self and freedom of will is the
fourth great humiliation for humanity, after the three previously described by Sigmund Freud (1856-1939)
in his work “Difficulties in the path of psychoanalysis”. The first one by Nicolaus Copernicus (1473-
1534) regarding geo-centrism. The second one by Charles Darwin (1809-1882) with his theory of
evolution and the third one by Freud himself, discovering the unconsciousness (p. 98). In his opinion, the
brain would have the ability to mislead us (2007), the existence of freedom of will could only be a
subjective impression and free will only an illusion that only can be explained thanks to the Cartesian
dualism that neuroscience cannot accept. According to this, there is not an immaterial entity (“the soul or
the mind”™) that is free from the deterministic laws governing the universe and it has never been possible
to explain how this entity interacts with the physical matter (“the body or the brain”, respectively). On the
other hand, this interaction would violate the laws of thermodynamics, as well as the causal unity of the
material world. This is all in accordance with the idea that “from a scientific-natural point of view, the
cause of a physical phenomenon is always another physical phenomenon™ (2009a, p. 13). At the same
time, Rubia claims that the inexistence of free will becomes a heavy burden for the “human pride” as “it
violates the same foundations of our civilization, based on responsibility, accountability, sin and guilt”
(2009a, p. 15).

Criticism of “Neuro-Determinism” as a Form of Scientific “Determinism”

According to the reflections developed above, it is possible to analyze the potential excesses incurred
by this new “determinism”, both from a general point of view and especially regarding the consequences
on responsibility.

We have already seen that on a philosophical level it is discussed about the so-called “mereological
fallacy”, in which the empirical level may be confused with the conceptual one, assigning psychological
attributes to the brain and not to the whole individual.

In the field of criminal responsibility, and taking into account the well-known research developed by
Libet (1985,1987), that approach could dilute the distinction between voluntary and involuntary acts, or at
least, to modify our current understanding of some concepts so important for the criminal responsibility
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schema as knowledge and intention. For example, Professor Denno (2002) suggests that in an
unconscious way the brains and bodies of human beings can detect information that the conscious brain is
not able to recognize, that is, the conscious brain do not exercise plain control on the individual actions
and perceptions. For Criminal Justice, such empirical evidence would mean to question the clear
distinction between conscious and unconscious actions laid down by the Model Penal Code and its
simplified list (according to Prof. Denno) of mental states to face the problem of unconsciousness. On the
contrary, what must be regarded as consciousness would be something much more complex and
subjective (p.325)

In the above-mentioned research conducted by Libet, which has been developed numerous studies
afterwards (Sinnot-Armstrong, W. / Nadel, L. (Eds), 2010), the author asked the participants to move
their hand meanwhile he measured the electric activity of the brain. In this experiment he discovered that
the brain impulses of the participants associated with the movement began approximately one-third of a
second before they were conscious of their intention to make that movement®. In addition to these
pioneering experiments conducted by Benjamin Libet in California, other similar were subsequently
developed in the United Kingdom by Patrick Haggard and Martin Eimer, and more recently by John-
Dylan Haynes in Berlin, verifying the results obtained by Libet.

However, and beyond the logical and philosophical substantive issues about whether it makes sense
to attribute voluntary actions to the brain analyzed as a subject or if it is possible to defend that it is the
brain, as part of the whole organism, the place in which the conscious actions are taken by several sub-
personal processes of representation, it has been questioned that those experiments are really not very
representative to derive general and definite consequences (among others, Habermass, 2004, p. 873;
Hillenkamp, 2005, pp. 318 et seq.).

REGARDING INDETERMINISM

The Inadequacy of the “Subjective Perception of Freedom”

Despite the extended agreement that the “subjective perception of freedom” and our self-
understanding as free individuals means that we are free for the purposes of criminal liability (Hirsch,
2010) regardless of what we really are, this argument fails to be convincing (Demetrio, 2011a, p. 15).

Many criminal jurists have defended this idea that is against the empirical evidence found by the
neuroscientists. For example, Francisco Rubia, in his contribution to this collective work, highlights that
one thing is to accept the experience of consciousness but this is quite different from the actions caused
by this conscious will.

Bjon Burkhardt (2007) goes even further when he claims that for Criminal law, the first person
perspective “is not only the basis for individual liability, but in addition, Criminal law stabilizes this basis
through the first person perspective as the decisive object of evaluation” (p.32). In the dilemma to accept
counter-causal freedom as a previous requisite of personal culpability and, at the same time, that the
criminal trial is not able to prove it retrospectively, that is, faced with two choices between that proof is
not necessary or it is necessary to avoid the culpability principle, Burkhardt thinks that what is decisive is
if the person acted thinking he had an alternative (the possibility to act in an different way), that is to say,
what is decisive is not the objective freedom, but the subjective freedom or experience of freedom.(p. 45).

However, as Merkel and Roth (2008) highlights, even if a schizophrenic person would affirm several
times that during the criminal act, he voluntarily followed the voice that told him to kill another person,
the judge would find him non-guilty(p. 65). In other words, subjective perception is important but not
sufficient for legal hetero-imputation. This opinion is defended in Spain by Feijoo Sanchez (2011)
questioning if freedom is really a widespread feeling and affirming that there is no link between truth and
subjective feelings (p. 25).

Freedom as “Self-Determination”

For many years, philosophers have questioned if it is possible to believe in pure indeterminism in
which decisions are regarded as free in an ideal sense, not determined by “causes” and prior conditions.
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Kant’s view of freedom of will is based on the so-called “mental motivation” claiming that the
individual’s will may initiate a causal chain of events in which the human will is not conditioned, but
rather free. This concept has currently been seriously objected in the field of Philosophy of Mind.
According to Merkel & Roth (2008), it is not clear how consequences can be generated in a completely
unconditional way from a non-divine being as any reasonable explanation requires enough reason of
being, whether material or spiritual (p.57).

Nowadays it is well known that the formation of human will, from a psychological and neurological
point of view, depends on multiple factors that play a decisive role in the selection, preparation and
management of actions, and therefore, it is not possible to speak of a fixed correlation between “state of
will” and “determined action”. It is also known that the formation of human will is never purely spiritual,
but rather it is influenced by unconscious motivations derived from the limbic system. This does not mean
that conscious acts are completely conditioned by unconscious processes since it would transform the
former ones into mere epiphenomena of the latter ones. (Merkel / Roth, 2008, p. 62). These reflections
lead us to the so-called “current determinism”, which claims that our behavior is determined step by step
since in every moment new causal lines overlap each other.

Against indeterminism it is possible to justify a minimum concept of freedom defined as
intersubjective self-determination. This concept would be compatible with the determinist hypothesis,
even if some day voluntary acts could be explained in a bio-physical way. This approach, for example,
has been defended by the philosopher Michael Pauen (2009). According to him, self-determination can be
explained from two starting points, the principle of autonomy and principle of authorship. The principle
of autonomy would allow to distinguish between free acts and those acts committed under compulsion
and the principle of authorship would allow to attribute some facts to the person who performs it.
According to that approach, for any person who is able to perform and execute a free will act it is
necessary to take into account several rational and emotional wishes, dispositions and beliefs that
without them it would not make any sense to talk about an actor (p. 140).

Pauen calls them author’s preferences. However, in the context of criminal liability, it is not very
helpful since it leaves the problem in the same way as it is already known, that is, the difficulty lies in
how to distinguish between the preferences that can be attributed to an actor from those that can cannot be
because there is, for example, some pathology. In any case, self-determination understood in that way
(not in the strong sense of alternativism) allows us to affirm that an act is free in that minimum sense if
that act can be explained by reference to the author’s preferences. According to Pauen, if the author’s act
is explained by his own preferences, it would be regarded as self-determined in which determination
would not interfere in the ability to develop self-determined acts (p. 142). The decisive thing,
consequently, would not be if our acts are determined (in fact, they are), but how determination has been
produced.

There is nothing strange, however, in this view of criminal liability. It is not easy or even possible to
use a strong concept of free will in terms of “being able to act in another way”. As it was already
expressed by Engisch (1965), it is impossible to prove empirically that a specific person in a specific
situation could have acted in another way as it happened. It meant to go back to that previous situation
and to observe if this possibility exists, but that experiment is unrealistic since that person would be a
different one since it could not avoid that vivid memory in a future moment (p.23)

Even for a strong defender of free will, such as Hans Welzel (1997), indeterminism was not the key
point. In his work, Welzel questioned how it was possible for human beings to shape causal coercion
based on a direction guided by sense under which it can only make them responsible for having made an
incorrect decision as opposed to the correct one? (p.174). The author clarifies: * the response is not found
in traditional indeterminism, since it would destroy precisely the idea of responsible subject: if nothing
determined the human being act of will, then the subsequent act of will could not have any relationship
with the previous one, either immediately or via an identical subject, since any other way would be
already determined by something” (p. 174). “Free will is the ability to act in accordance with sense. It is
freedom with respect to causal coercion, blind and indifferent to sense. It is not —as indeterminism
believes- the freedom to be able to act in another way (...), but rather it is freedom to act according to
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sense” (p. 176). Guilt, according to Welzel, would be defined in a negative manner: not as a state, but
rather, as an act; not as a choice to do evil, but as “the lack of self-determination according to sense in a
subject who was capable of it”; not as an act of free self-determination, but rather as “the lack of
determination according to sense in a responsible subject” (p. 177).

HUMANIST COMPATIBILISM AND CRIMINAL RESPONSIBILITY

Overcoming Free Will-Based Indeterminism and Mechanical Determinism

In my opinion, neither “neuro-determinism” nor “free will-based indeterminism” can provide an
appropriate response in the field of criminal law. As an alternative, “compatibilism” could be a good
“way out” for that dichotomy’. Because of its nature, compatibilism is to be found in an intermediate
point between indeterminism, as it supports some minimum degree of freedom, and strong determinism,
as it accepts that our acts are determined previously (or at least conditioned by many factors that, in large
part, determine them)®. In addition, compatibilism is also known as relative determinism or
indeterminism.

It may also be seen like a compromise solution, which is not necessarily a bad solution or the easy
way to elude any of the major issues. On the one side, compatibilism means the overcoming of free will-
based pure indeterminism as it leads to a kind of empty space free from motivations and constrains, which
has been proved false. On the other side, compatibilism looks like a perfect match for the overcoming of
pure mechanical determinism since it has been replaced by the “uncertainty principle” in the field of
Science Philosophy and Quantum Physics. At the same time, this principle has been used to explain the
decision processes stemming from the recurrent cerebral neural network functioning (Romeo, 2009, p.
411).

“Free Will Syllogism” and the “Burden of Proof” on Freedom

I am convinced that it is not the same to have a pure philosophical discussion on freedom of will (it
has always been a never-ending story and it will be) as having a specific discussion based on Philosophy
and Criminal law. In Criminal law, “free will” is very greatly simplified to include all doubtful cases in
the area of guilt, because the “burden of proot™ falls on the side of determinism (Hirsch, 2010, 62), while
its rejection would justly lead to their exclusion (“in dubio pro reo™).

The resulting syllogisms are quite distinct. The “fiee will syllogism™ states as follows: (a) the offender
could have acted in another way, therefore the punishment is legitimate, except when there is some
pathology: (b) punishment was justified in the past as it is also in the present, since it is uncertain that the
subject could not act in another way. Finally, in accordance with its retributivist nature, it establishes (¢)
as long as the offender is found guilty it is necessary to punish them since guilt is understood as a
mandate to treat individuals in accordance with their voluntary actions despite the “costs” on the principle
of freedom (illustrative, Sanchez Lazaro, 2011, p. 13).

The “non-free will syllogism” operates in the opposite way: (a) punishment is justified to protect legal
interests(preventatively) in accordance with a challengeable procedure of rule and exception in which
normality is assumed but not as the starting point; (b) in all difficult cases it must not be punished since
the starting point is not normality but rather, the assumption of normality; and furthermore, in accordance
with its preventive nature, it establishes (c¢) that not in all cases when the offender is found guilty it is
necessary to punish him (about unilateralism, see Roxin, 1981, pp. 187et seq.).

Risks of the Determinist Parameter
Criminal Law Based on Security Measures?

Many authors have criticized the consequences that strong determinism would have on Criminal law
as it could abolish every reference to voluntary acts and the notion of responsibility’. Although these
comments are not always precise or appropriate, they do derive a conclusion that is hard to deny: criminal
liability without human freedom is the same as the law without guilt, which would lead to a type of
Criminal justice based on security measures (see Hirsch, 2010, p. 61). However, the question if a single
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system of criminal sanctions is better or worse than a dualist system in which punishment and security
measures coexist, with different and increasingly less clear modalities of criminal sanctions or a
combination of both, is a very different issue.

“Totalitarian” Criminal Law?

If this is the case, I think the drift towards a eugenic apocalyptic scenario goes distinctively too far.
Firstly, because the neuroscientists who have considered those borderline issues have not suggested such
ideas in any way. And secondly, because it has never been defended the idea of removing offenders
responsibility and treat them as they were sick people'’.

What these neuroscientists has really questioned is the justification of punishment based on the
alternativist principle of “being able to act in an alternative way” in which the concept of imputability
would be the key thing. However, it has been many years since Criminal Science has been working on the
replacement of free will as starting point to delimit the concept of legal guilt'".

Another thing, of course, is the pernicious use (and/or manipulation) of this kind of approaches.
Unfortunately, as the 20" Century History and the most recent one have revealed, biopolitics is enough
for these purposes (Portilla, 2010, pp. 227et seq.) In any case, it must not be overlooked the Socio-
biology developments and a type of biological and/or etiological determinism that could lead to fatal
consequences in the political arena (Aniyar, 2008, p.23)

As Romeo (2009) has highlighted, the genetics and biotechnology fields must not overlook that the
justification of Criminal law is delimited by some basic principles (such as, minimal intervention,
subsidiarity and ultima ratio) which simultaneously limits and justify the enforcement of criminal
sanctions (p. 53). At the same time, the legitimization of criminal law is based on the protection of
essential legally interests against the most intolerable attacks when it is strictly necessary and other less
harmful measures on human rights are not sufficient (p.53)

Within the same general framework, further interventions may be used( it can be genetic,
optogenetic, pharmacological or surgical), in the brain (some of them quite close science fiction if those
experiments had not already been carried out) with the aim of curing or treating it (“Neuroenhancement™),
which has logically decisive ethical implications'”.

Impracticable Criminal Law?

The existence of voluntary actions is not denied since it would make criminal justice unworkable. The
accent, however, should be put on something that is complicated to be understood, that is, the
unconscious conditioning (or even gestation) of actions (in the limbic system).

Once again, and as far as | can see, neuroscientists have not denied the ability to follow intentions in
the long term as well as of some certain control over impulses, delimiting indirectly a narrow and socially
inevitable “degree of freedom”. In my opinion, this is not more than a minimal capacity of self-
determination, which should be understood in an inter-subjective way (Feijoo, 2011, p.42). This degree of
freedom does not prove “freedom of will” but it is all what is needed for Criminal law. What must be
understood clearly, paraphrasing Gunter (2006), is that if this degree of freedom becomes an “eye of a
needle” or an “entry gate” not only depends on the state of the art regarding metal deficits shown by
medical Sciences, but it will depend greatly on the legally guided political criminal (p.120)

In other words, in any criminal trial it should not be on the table neither the dilemma between
determinism or indeterminism nor the labyrinthine problem of freedom of will as a metaphysical premise
which, on the other hand, has come to a true dialectic deadlock (Chiesa, 2011, pp. Slet seq.). More
specific issues are at stake, such as the scope of criminal excuses laid down in art. 20 of the Spanish
Criminal Code, as well as the blurred line between guilt and dangerousness (Looney, 2009/2010).
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Basic Postulates
The “Un-Apprehensibility” of the Problem of Freedom

The problem with freedom is too large to be dealt exclusively by criminal law or
neuroscience.

Criminal law is not enough prepared to deal exclusively with the problem of freedom. For that reason,
it is well known that the aim has been much more modest and less metaphysical since many years ago.
Choosing the best criminal law model (or something better than Criminal law) to make social convivence
possible through the enforcement of the most important legally protected interest against the most
intolerable attacks should not rely on a metaphysical premise, such as, freedom of will.

On the other hand, a model of Criminal law that excludes freedom of will as basis to justify it is not
necessarily a bad option, but it all depends on the model proposed to replace it. In example, Chiesa (2011)
makes a strong argument claiming that a system of criminal justice that accepts determinism as true is not
necessarily less attractive or provides less guarantees (p.13, pp.77 ss). At the same time, it should be
questioned where the retribution-based criminal justice has left us and why the concept of culpability has
been so little operative ( G. Merkel, 2008, p.29)

It seems, however, that Neuroscience is not able to deal with the whole problem of freedom as the
methods used are exclusively empirical and probably will never provide definite or sufficiently
compelling results if it is constantly overlooked fundamental philosophical, cultural and socio-historical
premises. There is not a test tube that clearly reveals if freedom exists or does not. But that affirmation
does not mean that the new knowledge provided by Neuroscience is not useful for a better understanding
of the human nature and the key characteristics of its behavior as it has been doing in the recent years.

The Humanity of Punishment

1t is not about denying the possibility of voluntary actions or the enforcement of criminal
sanctions, but to apply criminal sanctions only when they are necessary and in a different
way (paraphrasing Radbruch, on “more humane and intelligent way”)

In my opinion, a more human and intelligent way is not a system of criminal sanctions based on
security measures, but rather one less invasive and more able to consider the great diversity of situations
faced by human beings.

Particularly, I consider that an approach to criminal sanctions justified on treatment instead of
punishment, even being well-intentioned, may be quite naive without certain underlying details. Since
some time ago, it is evident that criminal justice does not rely any longer on the good and old liberal
criminal principles and it has been transformed into one that is increasingly harmful on the individual s
sphere (Demetrio, 2004). In the current expansion of the notion of dangerousness, which has become as a
vague and imprecise instrument for the “extension of punishment”, trusting in the therapeutic use of
criminal sanctions in the most humanistic and communicative way in the context of positive special
prevention of re-socialization is probably not very realistic.

In Europe, it may be seen nowadays how legal regulations on control inoculators proliferate in the
name of dangerousness, such as the German Sicherungsverwahrung, which had to be amended following
the judgment of the European Court of Human Rights on July12, 2009 (Demetrio, 2010, pp. 386et seq.;
G. Merkel, 2010). What is evident is that in all this process of “reconstruction”, we need to work on a
deep review of the dualist architecture of criminal sanctions in our legal system.

On the other hand, since some decades ago Criminal Science has focused on developing a
principle/concept of guilt free from metaphysical connotations to be useful for a double purpose, both
systematic and protectionist. In my view, it can be defended a concept of “factual culpability” which
complies with that purpose without any need to take the indeterminist premises as the cornerstone.
Paradoxically, the lack of proof on “ being able to act in another way” has become a powerful ally for the
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reappearance of concepts, such as “character-based culpability” (see Herzberg, 2010, pp. 95et seq.;
specifically, R. Merkel, 2011, pp. 737et seq.), which is completely reprehensible for a Criminal Justice in
which guilt is found on factual evidences according to the Rule of Law".

The Ideal of Freedom and the Non-Deprivation of Freedom in the Name of Liberty

When it is claimed that indeterminism requires freedom to be considered as an ideal and fundamental
principle for social convivence or as the cornerstone for the legal system, it does not mean that this
requirement is not compatible with those who reject free will as a metaphysical premise (or merely
linguistic) to justify criminal punishment.

What is more, it is precisely the analysis of freedom as a key part of the human dignity what would
avoid to take freedom as a starting point to justify criminal punishment, that is to say, because the idea of
freedom is absolutely respected it is not possible to justify criminal punishment based on free will.

Those who defend the necessity of free will as the cornerstone to justify criminal sanctions, at the
same time they believe (if they are coherent) that punishment should have a retributive purpose that is
morally legitimate because of the existence of human freedom. From this point of view, claiming that
overlooking freedom to legitimize criminal sanctions would mean to reject freedom as an ideal and the
human rights linked to them in democratic societies implies a logical reasoning that is difficult to be
accepted.

A “Non-Dehumanized” View of Human Being

Only from a profoundly humanist consideration any scientific development, including
Neuroscience, can have a place in Criminal law.

Any claim that biological sciences can say about human behavior or the normative criteria to be used
on the justification of criminal responsibility must be respectful and interpreted according to human
dignity.

Otherwise, we were paradoxically looking at an image of the human being very similar to the widely
disputed concept of “criminal law of the enemy” (Demetrio, 2006)"*. In fact, any scientific paradigm of
mankind, as explanatory and rational as it may be, should not discard the concept of human dignity. As
Ginther (2006)" suggested, it would be tragically ironic to defend the idea of human being as a set of
causes and consequences in which the State would be legitimized to impact through a causal way to
reach specific effects and to defend, at the same time, this idea in the name of a more humane treatment
on offenders (p. 133).

This type of approach implies obviously to defocus the problem as it would make impossible any type
of understanding. It meant, in other words, no more than a step backwards in the philosophical and social
evolution of mankind. At the same time, it would justify the current belief about a new social Darwinism
that is arising triumphantly through the “resurrection and glorious Ascension” of Lombroso as it has been
noted with great concern by Aniyar de Castro in the field of Anglo-Saxon Criminology (2008, 11).

The Limited Nature of Neuroscientific Influence

From the point of view of “humanist compatibilism”, the neuroscience contribution about how the
brain functions in order to explain human behavior has a limited scope. Human compatibilism means to
explore the reasons why there have been proposals for the achievement of a more democratic Criminal
Justice since some time ago. Humanist compatibilism, therefore, is not isolated in an “ivory tower” of a
metaphysical foundation contrary to what other sciences have to say about the increasing evidence of
conditioned/determined character of human behavior.
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Methodological Anchors
The Rejection of Retributivism

The described perspective is based on a theory of punishment that rejects retribution as basis to justify
punishment in a democratic criminal justice and claims that rehabilitation is not the only alternative way
to retribution (see Feijoo Sanchez, 2007).

Pérez Manzano (2011) has warned about this point and suggested that the incomplete nature of the
neuroscientific analysis only considers the weakness of the retributivist justification of punishment,
overlooking the deterrence justification. As this author clarifies, there are enough arguments to defend the
compatibility of deterrence with the determinist model although this is not so evident in the case of
“positive general prevention”, both in the integrative or stabilization of legal expectation approaches
(p-51)

It should be noted furthermore that whatever the scope of the future neurological treatment used for
preventive or therapeutic reasons, this should be “legitimate”, and the analysis of legitimacy shall be one
of an evaluative-constitutional nature that protects human dignity above all. Criminal punishment,
whatever form may be implemented if the Rule Law is respected, should be one limited externally by
some axiological parameters or fundamental principles that cannot be overlooked or disrupted by any
scientific advance.

A Permeable Model of Criminal Science

In this work it is not proposed a criminal model based only on normative rules to be applied by their
own criteria, but one that is permeable, open to new knowledge on human behavior and with the
sufficient flexibility to be adapted to the required changes suggested by the new knowledge.

Following the first option, things would be quite different as the entire problem could be removed all
at once. This option allows Gunther Jakobs (2007) to claim: “A person is competent to offer sufficient
legal allegiance. For this hermetic-regulatory relationship, there is no need for free will. It is also
unaltered by psychical causation by the brain waves or by the psychic determination based on satisfaction
and non-satisfaction, that is, it would compare to a game with its own rules” (p. 154).

However, as Romeo (2009) has highlighted, “it cannot be forgotten the influence of the empirical
sciences on social sciences along the centuries, specifically on legal sciences, despite their limited
knowledge and even the rejection expressed by legal theorists™ (p. 408).

The Search for Scientific Unified Responses and The Knowledge Subject

As it has been stated previously, it would be enough to turn to normativism in order to overlook the
problem, but not to solve it, since the question if our rules should be followed or not remains unanswered.

It is here where it lies my dissatisfaction with the argument of “categorical mistake” as argued by
Hassemer (2009). It would include the infringement of a basic principle of the theory of knowledge in
which each field of science should only analyze what its tools allow to consider in the search for answers.
The tools used in a specific field of science are delimited by its formal object and this is the categorical
mistake that neuroscience has made, creating the resulting chaos as it extends beyond the field to which it
should have access (p. 846).

Explained from the perspective of the knowledge-responsibility vector, this means that many fields of
Science have a concept of freedom that has been created in accordance with their structure (based on their
formal object and on specific functions, paradigms, methods, and tools) and these concepts do not
coincide with one another. More specifically, the categorical mistake consists of supposing that those
sciences working with empirical methods are in the position to decide if freedom exists or does not and
therefore if other sciences should be able to develop their own concept of freedom (p. 847). It goes even
further, suggesting that the true problem lies in hearing these sciences and making a dialogue with them,
instead of “putting them in their place over time”, taking into account the great prestige and power that
they currently have, given that “its methodology of observation completely and overwhelmingly
dominates our everyday culture” (Hassemer, 2011, pp. 6-7).
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In my opinion, this methodological approach is not convincing. As Hirsch warned (2010), it would
require the delimitation of the relevant subject of scientific study, which it would not be a mere
diversification according to the disciplines (p. 62). It is useful to note that criminal law should always
consider the phenomena behind its regulations and these do not only consist of the supposed “convention”
of freedom of will.

Beyond what may be considered “categorical mistake” as described by Hassemer, all his reasoning
has led to a profound sense of uneasiness because of the questioning from other scientific sectors, which
from the point of view of knowledge, results to be less counterintuitive. This has been confirmed by his
own words as he explicitly states that “neuroscientists, with their work, have reached knowledge, which
in case are correct or convenient, remove many of the foundations of criminal law and its world” (2011,
p. 4). It is quite another thing to decide if the current reactions from Criminal Science, more and more
numerous - are appropriate or not'’.

In fact, I think the debate has not been totally useless as it has revived constant problems regarding
the legitimation of criminal punishment. It can be seen interesting collaborations between criminologists
or philosophers that are perfectly in line with consolidated results obtained by criminal punishment
theories. (Merkel / Roth, 2008; Pauen / Roth, 2008)'®.

In other words, why should Neuroscience have nothing to say on the foundations of criminal liability?
What makes us think that Neuroscience should only care about their “business” and Criminal Law about
theirs? 1 do not feel it is enough to argue that our research methods are different, but regardless, we
should review our approaches if it is necessary and to provide better responses according to the new
challenges. Logically, this is not an obstacle but just the opposite, emphasizing above all, as Hassemer
(2011) does, that human dignity should play a key role for “any reflection on the human being, society
and the State which is worth the current moment we are living” (p. 8).

CONCLUSIONS

1. Nowadays neither free will-based indeterminism nor mechanical neuro-determinism are
sustainable. The first one is based on a metaphysical assumption that cannot be reconciled with
the new discoveries found by empirical sciences regarding human behavior. The second one
defends an image of human being without considering the ideal of freedom, which would mean a
deplorable step back in the philosophical and political evolution of modernity. Adopting any of
them would mean the absolute impossibility of any type of dialogue and knowledge transfer
between Neuroscience and Criminal law.

2. Neuroscience and criminal law should consider the human being at the very center of their
reflections. Specifically, a post-metaphysical understanding of criminal law requires that free will
must not be the cornerstone to justify criminal punishment. Thus, the introspective first-person
perspective based on the subjective perception of freedom and the self-awareness of the human
being as a free person is not enough for the legal hetero-imputation requirements. According to it,
the third person perspective is not only legally more operational but also more coherent with the
rest of fields in Social Sciences.

3. A conciliatory solution has been proposed between Biological Sciences, particularly
Neuroscience, and Criminal law under the name of “humanist compatibilism”. “Compatibilism”
as it claims that an understanding between the empirical (and biological) Sciences and the law
(especially Criminal law) is perfectly possible. “Humanist™ as the sole rationale is human dignity
and relies on fit.

4. The consequences of humanist compatibilism on guilt, and without prejudice of the subsequent
reviews of the subjective aspects of internal participation in the dogmatic building would be as
follows:

a) If new empirical knowledge, which can be obtained, for example, from modern
techniques of neuroimaging, revealed that a criminal sanction was to be imposed in cases
where criminal behavior was caused due to cerebral deficits, this evidence should be
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taken into consideration in favor of the offender. Specifically, it is quite likely that the
new discoveries lead to the increasing of excuses in criminal liability (Feijoo, 2011, 39).

b) Any security measure to be imposed on the offender as an alternative way to traditional
punishment should be respectful with the right to a fair trial, with the same material and
procedural guarantees as those offenders who has been found guilty according to the Rule
of Law.

5. At the same time, the proposed approach is based on certain methodological anchors. Firstly, it
rejects the “retributivist syllogism™ (which places the “burden of proof” on the side of
determinism and therefore considers criminal punishment to be justified in difficult cases).
Secondly, it supports a permeable, non-functionalist conception of Criminal Science and the
search for unified scientific responses (provided those responses are not contradictory) on the
same object of knowledge.
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ENDNOTES

ek

Article created within the framework of the research project “Neurociencia y Derecho penal: nuevas
perspectivas en el dambito de la culpabilidad y tratamiento juridico-penal de la peligrosidad”
(“Neuroscience and Criminal Law: new perspectives in the field of culpability and the legal treatment of
dangerousness” (DER2009-09868), funded by the Ministry of Science and Innovation, where I serve as a
principal investigator. He was published first in Spanish in the following book Demetrio Crespo (Dir.) &
Maroto Calatayud (Coord.), Neurociencias y Derecho penal. Nuevas perspectivas en el ambito de la
culpabilidad y tratamiento juridico-penal de la peligrosidad, Madrid: Edisofer, Buenos Aires-Montevideo:
BdeF, 2013, pp. 17-42; and a summarized German version in Goltdammer’s Archiv, Heidelberg:
R.v.Decker, n°l, 160. Jahrgang, 2013, pp. 15-25. T thank Dr. Jests I. Mora Gonzalez (University of
Granada) for his help in revising the initial translation.

The main ideas upon which it is based were introduced in the presentation “Opciones ante la libertad de
voluntad y la investigacion sobre el cerebro” at the International Conference on Neuroscience and
Criminal Law, held in the Faculty of Legal and Social Sciences of the University of Castilla-La Mancha in
Toledo on the 29" and 30™ of September of 2011. This resulted in enormous growth of my perspective
thanks to the magnificent debate held between the participants who came from areas of Philosophy,
Criminal Law and Neuroscience, and I thank them sincerely for their contributions. Similarly, T wish to
recognize two previous presentations in the preparatory seminars organized within the framework of the
project: “Auf dem Weg zu einer Kompatibilititstheorie zwischen Determinismus und Schuld im
Strafrecht” at the Symposium Strafrecht und Neurowissenschaften- Hanse-Wissenschaftskolleg held in
Delmenhorst (Bremen) ont the 05.06.2010, to which I wish to thank the grant awarded in order to carry out
a research stay, and “La duda determinista y el concepto de culpabilidad” at the International Seminar on
Criminal Law and Neuroscience —University of Barcelona- on the 09.30.2010).

See also, the special monographic edition of “Kritische Philosophie der Neurowissenschaften”, Deutsche
Zeitschrift fiir Philosophie (59) 2011 (3), 345-480.

See the bibliographic references contained here, especially those referred to in notes 2, 9 and 17, as well as
the respective monographic issues of the Revista de Occidente, n° 356 (“Libertad y cerebro”) and /nDret
(2) 2011 (http://www.indret.com/es/derecho_penal/8/). Basic Detlefsen (now G Merkel) (2006) and R.
Merkel (2008).

According to Hacker this approach should be qualified as “Quinean naturalism” in reference to the North
American philosopher and mathematician Willard V. O. Quine, who questioned the existence of conceptual
and not empirical truths.

See, among others, Dennett (1991, 2005), Ramos Vizquez (2008, 83 et seq.), Serrano-Piedecasas/Demetrio
Crespo (2009), Vives Anton (2011, 161 et seq.).

In this “categorical mistake” Cartesian dualism would incur as it would combine terms that belong to two
distinct categories (Ryle, 2005, pp. 22 et seq.).
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6. See the interesting observations developed by Serrano-Piedecasas (2013), according to which the
consciousness may, in some cases, “think” algorithmically, following the rules of logical deduction based
on a finite set of premises, and “think” non-algorithmically, directly visualizing the final conclusion. The
author suggests that the functioning of the conscience, although still unknown, must have a future
biophysically explanation (p. 215)

7. In favor of the compatibility between “determinism” and “freedom of action” already in Serrano-
Piedecasas / Demetrio, 2009, p. 1788; and in Demetrio, 2011a, pp. 4, 31.

8. For a more detailed description of the different basic positions, see Molina (2000); Merkel, R. (2008),
Chiesa (2011).

9. Regarding this point, I refer to that which was previously described in Demetrio Crespo (2011, pp. 20 et
seq., esp. pp. 23-24).

10. Of great significance in regards to this, e.g., the reasoning of Prinz (2004) who first denied the idea of
freedom of will, which is not included in scientific Psychology, later explained freedom as the result of
interaction and social communication, and finally, praised freedom for carrying out major social functions,
acting via sub-personal mechanisms of individual recognition within the structure of community in which
they socialize, in which the true psycho-historic raison d’etre lies (pp. 199 et seq.).

11. As Romeo Casabona (2009) recalled, the first to do so was Lombroso (1876), whose theory of the born
offender, despite being quickly rejected and abandoned, “had the importance of allowing us to question
absolute indeterminism (free will) for the first time as well as guilt as fundamental basis for criminal law”
(p. 401).

12. Regarding this latter and the eventual legal consequences of such interventions, which may potentially
affect everything from cognitive functions to emotional and motivational states, (e.g. the neuro-
pharmacological reduction of aggressive states), see the disturbing article by Reinhard Merkel (2009).

13. Here I once again refer to the previously detailed position that is based on how to deal with this complex
issue in the interrelationship between the concept, structure concerning the unjust and function of guilt as
interconnected problems (Demetrio, 1999, pp. 125 et seq.; 2008, pp. 59 et seq.; 2011b, pp. 693 et seq.).
More specifically, guilt presupposes the unjust, and criminal laws neither prohibit nor order a specific
nature or way of living.

14. Regarding this, in addition to the bibliographic references, see the two volumes edited by Cancio Melia y
Gome:z Jara (2006).

15. With more detail on the position of Klaus Giinther regarding guilt in Demetrio (2011a, pp. 25 et seq.).

16. Of the vast bibliography, the collective work edited by Duttge (2009).

17. Hassemer determined reactions in Germany that range from distanced ludic in the area of scientific theory
to profound alternative programs establishing a rescuing firewall between the “siren songs” and the legal
dogmatic of guilt, as well as desperate attempts to keep the criminal law of guilt alive even under the
impact of human biology, up to the candid calls to the science of criminal law not to ignore this problem
(2011, p. 4).

18. Hassemer offered significant contributions to this interdisciplinary methodology in another era, when the
aim consisted not to isolate criminal law from the context of the social sciences (Hassemer, 1984).
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